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The financial crisis is changing the litigation culture in the banking and financial industry. This change will have
a significant impact on the way in which these disputes will be settled in the future. Banks and other financial
institutions should consider an alternative means of dispute resolution through arbitration which allows them
to have their disputes decided by party-appointed expert judges in confidential and speedy proceedings.

A. Introduction

The worldwide financial crisis is likely to have a significant
impact on the litigation culture in the banking and finance
sector. Before the crisis, a bank or other financial institution
sued another bank or commercial customer only under
exceptional circumstances. Most disputes that arose out of
loan agreements, derivative contracts, contracts for the sale of
loan portfolios and similar business-to-business (b2b) trans-
actions were settled out of court. Under the current
economic constraints of the financial crisis and general cost
pressures, it is likely that banks will sue other banks more
often and will be sued more often by their commercial
customers.

The choice of the right dispute-resolution mechanism
therefore becomes more important for banks and financial
institutions. For many decades, banking practitioners have
shown a marked lack of faith in arbitration.1 Dispute resolu-
tion by domestic courts – primarily by London or New
York courts – is often accepted as a given fact and seldom
questioned – for lack of time – in daily banking business.2

The absence of arbitration clauses in banking and finance
contracts is astonishing for three reasons. First, the unpopu-
larity of arbitration in this context stands in marked contrast
to the prevailing dispute-resolution practice of the general
international business community. According to a recent
survey, 88% of all contacted companies have used arbitration
at least once as the preferred means of dispute resolution.3

Secondly, securities arbitration at stock exchanges, as an
expression of the autonomy of stock trading, is one of the
oldest forms of arbitration.4 Thirdly, certain leading cases of
the US Supreme Court in 19745 and 19876 on the arbit-
rability of disputes resulting from national and international
securities transactions under the US Securities & Exchange
Acts of 1933 and 1934 have played a crucial role in the
worldwide liberalisation of arbitration witnessed in recent
decades. In this context the Supreme Court has stressed that
the lack of faith in arbitration and in the competence of
arbitrators expressed in previous decisions (“the old judicial
hostility to arbitration”7) was incompatible with the changed

perception of the advantages and the integrity of the
arbitration process.

Given this clear preference of the commercial sector for
arbitration as well as a fundamentally changed and more
contentious market environment caused by the worldwide
financial crisis, the time has come for banks and other finan-
cial institutions to reconsider their litigation policy and to
make use of the obvious advantages of arbitration for the
resolution of their b2b disputes.

B. Ten reasons why banks and other financial
institutions should consider arbitration

The long list of alleged reasons why arbitration has no place
in international banking and financial transactions is
constantly reiterated by academics and banking practitioners
alike.8 In particular, those characteristics of arbitration which
are normally considered to speak in favour of this
dispute-resolution process9 are perceived to be major dis-
advantages in this specific industry sector.10 With some
surprise one encounters objections against arbitration
believed to have been long laid to rest. Ten of the most
important reasons why banks should consider dispute reso-
lution through arbitration in the aftermath of the financial
crisis are discussed below.

1. Arbitration is suitable for “one-shot money
disputes”

Typically, financial disputes involve straightforward payment
claims, thus involving simple legal questions, not complex
technical or fact-finding issues. In light of this specific nature
of most financial disputes, a major reason cited by banks and
other financial institutions for avoiding arbitration is that the
effort of constituting an arbitral tribunal is wasted:

“The banker, especially the commercial banker, makes his
case crystal clear: I have extended a loan, I expect full
reimbursement. At all times, in all countries, the law has
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supported this commonsense rule . . . the banker will
generally view his borrower’s repayment obligation as an
absolute undertaking, exigible whatever are the circum-
stances outside the loan agreement.”11

Bankers argue that there is no need to submit such
“one-shot money disputes” to an arbitral tribunal whose
constitution necessarily takes some time. For such disputes,
dispute resolution by existing state courts is considered to be
better, swifter and simpler by far.12

The rationale underlying this “simplicity argument”13 is
correct only to the extent that financial disputes at the outset
often appear to be uncomplicated and therefore “simple”.
But, as in many instances, this is only true at first glance.
Complex legal issues may be raised in a dispute arising out
of a loan agreement by a respondent-borrower, such as the
compatibility of the grounds for termination embodied in
the representations and warranties or covenants – eg default
and cross-default clauses or material adverse change (MAC)
clauses – with the applicable substantive law. The same is
true of the complex legal issues arising out of the notion of
lender liability14 rooted in US law. The question whether
mandatory public policy norms such as Article VIII 2(b) of
the Bretton Woods Agreement15 or domestic bankruptcy
statutes apply can render a simple “one-shot money dispute”
into a complicated conflict-of-laws case.

From this perspective, and bearing in mind that such
contracts typically contain a vast number of technical and
complex financial terms,16 the “simplicity argument” takes
on a wholly different dimension:

“. . . it is a simplistic vision of reality to assume that loan
agreements only give rise to unilateral and unconditional
obligations to repay moneys only on the borrower’s side,
and that because of the relative lack of legal complexity
of such obligations as well as because they would auto-
matically and immediately become due and payable in
event of default situations, it is better to resort to court
rather than to arbitration for their enforcement.”17

Banks must understand that at the time of concluding an
agreement it is often difficult to predict with some certainty
whether only a factually and legally “simple” dispute about
mere repayment of a loan will arise.18 Therefore, as a whole-
sale argument against arbitration, the simplicity aspect is to
be discarded for modern financial markets.

2. Arbitration leaves room for the “need for speed”

Closely connected with the “simplicity argument” is the
argument that arbitration does not allow for the speed of
decision-making that is required to resolve financial dis-
putes.19 It is of course correct that arbitral proceedings in
legally and/or factually complex cases can take as long as
state court proceedings. Since arbitral proceedings often deal
with complex issues, the duration of proceedings is increas-
ingly cited as a disadvantage of arbitration.20 It is also true
that arbitral tribunals first have to be constituted, which in
the case of a three-member arbitral tribunal, is inevitably
time consuming. Furthermore, if a respondent does not
participate in the proceedings, the arbitral tribunal may not

render a summary judgment. Instead, the arbitral tribunal
must “continue the proceedings without treating such fail-
ure [to communicate his statement of defence within the set
time-limit] in itself as an admission of the claimant’s allega-
tions”.21 Even if the respondent is in default, the arbitral
tribunal must evaluate the dispute on the basis of the legal
arguments and documents submitted by the claimant before
rendering an award.

At first glance, if the dispute does in fact concern the
simple matter of a loan repayment or a similar straight-
forward payment obligation, the time aspect appears to be a
valid argument against the use of arbitration in banking and
finance matters. However, upon closer inspection the argu-
ment that arbitration is time consuming is nowadays only
true to a limited extent. This is due to the flexibility of
modern arbitration rules. They allow parties to agree on the
abbreviation of all time limits contained therein. However,
once the dispute arises, the respondent will hardly (if he
seeks to procrastinate) or not at all (if he is in default)
provide such agreement. In such cases, as in other cases, the
timeline of the arbitration will depend to a great extent on
the proactive case-management skills of the tribunal and the
“time awareness” of the arbitrator(s).22

It is therefore substantially more important that inter-
national arbitration institutions have recently developed new
solutions to address the topic of time and costs in arbitra-
tion.23 Thus, the Arbitration Rules of the International
Chamber of Commerce (ICC) contain an – albeit rather
rudimentary – provision on fast-track proceedings.24 The
Swiss International Arbitration Rules of 2004 contain a
substantially more elaborate section on expediting proceed-
ings.25 The German Institution of Arbitration (DIS) has
recently adopted the “Supplementary Rules for Expedited
Proceedings”. These new Rules supplement the standard
DIS Arbitration Rules.26 The salient features of the new
Supplementary Rules are:

. restriction of the duration of proceedings to six
months (Sole Arbitrator) resp. nine months (three
member arbitral tribunal) since filing of the statement
of claim;. obligation of the arbitral tribunal to explain in writing
any extension of this time-limit;. decision by a Sole Arbitrator unless the parties have
decided on a three-member arbitral tribunal;. reduction of the time-limit for the nomination of the
arbitrators by the respondent and by the DIS (substi-
tute nomination) to 14 days;. obligation of the arbitral tribunal to draw up a
time-table which ensures the observation of the
time-limits laid down for the conduct of the proceed-
ings;. default time-limit for the submission of written briefs
of 4 weeks;. arbitral tribunal is to exercise its procedural discretion
in the light of the parties’ interest in expediting pro-
ceedings;. early indications by the arbitral tribunal to the parties
as to the legal issues it considers to be relevant and
material to the outcome;
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. admissibility of counterclaims and set-off subject to
the consent of all parties and the arbitral tribunal;. the arbitral tribunal may abstain from stating the facts
of the case in the arbitral award unless the parties have
agreed otherwise.27

The Supplementary Rules of the DIS thus provide a com-
pact and feasible system to substantially expedite arbitral
proceedings. The timeline of an arbitration under the DIS
Supplementary Rules may look like this:28

X = Filing of statement of claim

X + 3 days = Receipt of statement of claim by respondent

X + 31 days = Submission of statement of defence

X + 59 days = Submission of claimant’s second brief

X + 87 days = Submission of respondent’s second brief

X + 115 days = Hearing

X + 143 days = Final award

Since at the time of the conclusion of the agreement the
possibility or need for expedited proceedings is often not yet
predictable,29 banks and other financial institutions are
advised to adapt the arbitration agreement by including a
right of choice. Under such a clause, a claimant bank could
choose, after the dispute has arisen, to pursue its claim in
“standard” or in “expedited” arbitration proceedings, both
being administered by the same arbitral institution.

3. Preliminary disputes about the tribunal’s
jurisdiction can be avoided

In the same vein as the time argument, it is often suggested
that arbitration is ill suited for financial disputes because the
final decision on the merits is often delayed by preliminary
disputes on the jurisdiction of the arbitral tribunal. The
drafting of the arbitration agreement is perceived to make
substantial demands on the know-how of the drafter in
respect of determining the desired arbitration institution and
the scope of the arbitration agreement. The drafting of a
forum-selection clause is considered to be much simpler.30

It is correct that in view of the consensual nature of arbi-
tration clauses arbitral tribunals sometimes have to deal with
preliminary disputes about the validity and extent of the
arbitration agreement before they can address the actual
merits of the dispute before it. A poorly drafted “ad hoc”
arbitration clause, inserted into the contract as a “midnight
clause” at the very last moment of the contract negotiations,
can quickly turn into a boomerang causing unnecessary
costs and delays once a dispute arises.31 However, this
problem does not stem from an inherent disadvantage of
arbitration but rather from the parties’ inattention or negli-
gence at the drafting stage. They often want to avoid
clouding the good atmosphere of their successful contract
negotiations by protracted discussions about arbitration
clauses (and the potential disputes to which these clauses
refer).32

The solution for this dilemma is simple: by using
practice-proven “boilerplate” model clauses of recognised
arbitration institutions, parties can easily avoid such prob-
lems.33 These model arbitration clauses perform two

important functions. They do away with the necessity to
enter into lengthy discussions on the formulation of the
arbitration clause at the drafting stage. At the same time, they
save money and time by providing the required legal
certainty with respect to potential disputes about the tribu-
nal’s jurisdiction that may arise during the arbitration.

4. Arbitrators do not tend to render equitable
decisions

Apart from the time argument, the banking sector criticises
arbitrators for being more inclined than state court judges to
render equitable decisions instead of decisions based strictly
on legal principles and contractual terms. Therefore a
debtor, in the event of an arbitration initiated against him by
the lender, could seek to “solve” his payment problems by
means of obtaining an equitable solution from an arbitral
tribunal.34 Such a scenario would not be compatible with
the need for legal certainty and predictability, so essential for
banks and other financial institutions. Decisions in this field
must be based on the four corners of the law. Settlements or
remedial actions, such as suspending repayment or interest
obligations, should not be laid down in an arbitral award but
should rather be agreed upon by the parties in settlement
negotiations.35

This objection seems to rely on a fundamental misunder-
standing of the decision-making process in arbitration.36

Arbitrators do not generally tend to strive heedlessly for a
“splitting of the difference”. The equitableness of a decision
plays a greater part in arbitration than in state court
proceedings only to the extent that arbitrators have a natural
tendency to take into account the underlying economic
interests of the parties as well as the usages, customs and
business practices of the relevant commercial or industrial
sector.37 The UNCITRAL Model Law on International
Commercial Arbitration and many national arbitration laws
require arbitrators expressly to do so.38 This is one of the
crucial advantages of arbitration vis-à-vis state proceedings
before domestic courts. This pragmatic approach to deci-
sion-making, however, must not be confused with decisions
solely based on fairness and detached from the law. Accord-
ing to most modern arbitration rules, an arbitral tribunal is
entitled to render such decisions as amiable compositeur (ex
aequo et bono) only with the express consent of the parties.39

This aspect must be distinguished from the fact that the
informal atmosphere in an arbitration lends itself more to
the search for a negotiated settlement of the dispute and the
resulting preservation of the business relationship between
the parties than that before state courts.40 However, even in
arbitrations under the DIS Arbitration Rules, where section
32 (1) – inspired by section 278(1) German Code of Civil
Procedure – invites arbitral tribunals to “seek an amicable
settlement of the dispute at every stage of the proceedings”,
arbitrators will preserve the consensual nature of arbitration.
They will engage in the search for a settlement of the
dispute only if both(!) parties have expressly authorised them
to do so.
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5. The flexibility of the arbitration process is no
cause for legal uncertainty

In respect of arbitration in financial and capital market trans-
actions it is often argued that its procedural flexibility –
elsewhere recognised to be an essential advantage of the
arbitration process41 – may lead to an unacceptable degree of
legal uncertainty, allowing recalcitrant parties many possibili-
ties to delay the proceedings.42

It is true that in international arbitration the potential
disadvantages of the wide procedural discretion granted to
the arbitral tribunals are at issue.43 However, there currently
exist several sets of rules elaborated by international “formu-
lating agencies” which reflect globally recognised “best
practice standards”. Such rules can be incorporated by the
parties into their procedural agreements or can be used by
arbitral tribunals as guidelines for the exercise of their pro-
cedural discretion. Pivotal are the IBA Rules on the Taking
of Evidence in International Commercial Arbitration of
1999.44 They ensure the taking of evidence in (international)
arbitrations in an efficient manner and at the same time are
acceptable for representatives from both civil and common
law countries. This is particularly evident with regard to the
provisions on the production of documents by the parties.45

The IBA Guidelines on Conflicts of Interest in International
Arbitration46 strive to create a supranational framework for
the evaluation of arbitrators’ independence and impartiality.
The IBA Rules of Ethics47 play the same role for additional
“professional” ethical obligations of arbitrators. In November
2007, the Chartered Institute of Arbitrators (London)
published “Practice Guideline 16: The Interviewing of
Prospective Arbitrators”,48 which contains rules for the
conduct of interviews with potential arbitrators as is some-
times done in connection with large-scale proceedings. The
UNCITRAL Notes on Organizing Arbitral Proceedings49

contain checklists and guidelines for the organisation of
international arbitration proceedings.

The number of such rules has increased to such an extent
that one may well ask if their seemingly normative character
will lead to a far-reaching restriction of the procedural
discretion and will approximate arbitration to proceedings
before state courts, which are, to a far greater extent than
arbitration proceedings, subject to mandatory procedural
law.50 Eventually much will depend – also in this respect –
on the individual arbitrators selected by the parties. In any
event, procedural flexibility is not an inherent weakness of
arbitral proceedings but has always been considered as one of
its strengths.

6. The finality of arbitral awards leads to early legal
certainty

Banking practitioners sometimes express concern that the
“finality” of arbitral awards – their final and binding nature –
may be an advantage consciously preferred for complex
plant construction projects but not suitable for disputes
arising out of financial and capital market transactions.51

It is true that the finality of the arbitral decision precludes a
review of the “correctness” of the arbitral tribunal’s applica-

tion of the law by a state court in the context of an annul-
ment action.52 Only a violation of essential principles of
arbitral due process, such as the parties’ fundamental right to
be heard, or of public policy can lead to the annulment of an
arbitral award:

“Arbitration rules, such as those of UNCITRAL, the
LCIA, and the ICC, provide unequivocally that an arbi-
tral award is final and binding. These are not intended to
be mere empty words. One of the advantages of arbitra-
tion is that it is meant to result in the final determination
of the dispute between the parties. If the parties want a
compromise solution to be proposed, they should opt for
mediation. If they are prepared to fight the case to the
highest court in the land, they should opt for litigation.
By choosing arbitration, the parties choose a system of
dispute resolution that results in a decision that is, in
principle, final and binding. It is not intended to be a
proposal as to how the dispute might be resolved; nor is it
intended to be the first step in a ladder of appeals
through national courts.”53

However, the finality of the award promotes a speedy clarifi-
cation of the legal issues at stake and resolution of the
conflict between the parties. This advantage of arbitral
decision-making is today unanimously recognised in inter-
national business:

“. . . 91% of the online respondents and an overwhelming
majority of those interviewed reject the idea of including
an appeal mechanism in international arbitration.
According to those interviewed, the advantages of the
finality of an award outweigh the need for an appeal
mechanism. The ability to appeal is seen as a disadvantage
because it makes arbitration more cumbersome and liti-
gation-like and essentially negates a key attribute of the
arbitral process.”54

This advantage of the finality of arbitral decision making also
applies to the financial and capital market sector:

“The right to appeal can work against the bank that has
prevailed in what may have been a long and hotly con-
tested trial. The judgement debtor, through its lawyers’
skilful manipulations of the appellate process, can extend
the time of repayment for many more months – and pos-
sibly years”.55

However, one argument in favour of state court jurisdiction
– with its multi-tier review system – remains: in those rare
instances56 in which banks and other financial institutions
take a legal issue to court, they wish to have it determined
definitively, if necessary by the highest court, and with effect
for the entire sector. On a national level this makes sense for
disputes which banks have with their private customers (b2c
disputes), in particular if the dispute concerns the interpreta-
tion and validity of certain clauses of the standard terms and
conditions used by all banks in that country. However, arbi-
tral awards which have the same effect between parties as
state court judgments, may, to a certain extent, also serve as
precedents.57 This presupposes, however, that such awards are
published (in a “sanitised” form and without reference to
the parties involved) in a specific collection.58 This is also
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true for the international banking and financial sector. In
view of the model contracts used on a world-wide level by
the Loan Market Association (LMA) or the International
Swaps and Derivatives Association (ISDA) there is a strong
need for uniform decision-making and publication of such
decisions. The ICC is going in the same direction through
publication of the decisions of its Banking Commission on
the interpretation of the ICC Uniform Customs and Prac-
tices for Documentary Credits (UCP).59

7. International arbitration does not involve US-style
“discovery”

International commercial arbitration is sometimes criticised,
not only by financial and capital market circles, for permit-
ting parties to make use of discovery mechanisms, burdening
the affected party with their time- and cost-consuming
consequences and the threat to its proprietary information.
This criticism, too, is based on a fundamental misunder-
standing of the functioning of international arbitration. It
must be stressed that outside the United States, there is no
discovery in international arbitration!60 International arbitral
tribunals may well order the production of documents, but
only under very restrictive circumstances. The current
widely accepted best practice standard is contained in
Article 3(3) of the IBA Rules on the Taking of Evidence.61

Pursuant to this provision, a “Request to Produce” will only
be granted by the arbitral tribunal if the following condi-
tions are complied with cumulatively:

1. the requested document or a narrow and specific cate-
gory of documents is described in sufficient detail;

2. the requesting party has shown the relevance and mate-
riality of the document or documents for the outcome
of the dispute;

3. the document or documents are in possession of the
other party and not in possession of a third party not
subject to the jurisdiction of the arbitral tribunal;

4. the requesting party must show grounds why it assumes
the document or documents to be in possession or con-
trol of the other party;

5. the requesting party must assure the arbitral tribunal that
it has taken all possible means to obtain possession of the
relevant document or documents;

6. the relevant document or documents are not subject to
privilege.

In particular, the restriction reflected in condition 1 shows
clearly that any form of US-style discovery, and the danger
of “fishing expeditions” commonly associated with it, have
no place in international arbitration.62 The absence of such
US-style discovery proceedings must be considered as one
of the most compelling reasons for banks to consider the
insertion of arbitration clauses into their contractual agree-
ments.63

8. Arbitration can involve more than two parties

Concerns are sometimes raised that it is not possible to
conduct arbitrations in a multiparty context. It is true that

the consensual basis of arbitration – otherwise one of its
strong points – is shown to be a major weakness when it
comes to multiparty proceedings64 and is perceived as such
in practice.65 Few laws contain provisions on the “coerced”
inclusion of third parties in arbitral proceedings. The notion
of including a party in an arbitration against its will is
completely incompatible with the consensual nature of arbi-
tration. This quality of the arbitral process also provides the
key to the solution of the multiparty problem. If all parties
have agreed to multiparty proceedings, the consensual nature
of arbitration is preserved. To achieve this goal, the arbitra-
tion clauses contained in the various contracts have to be
harmonised accordingly in respect of the agreed arbitration.
Furthermore, parties can agree on a “consolidation” of
different arbitrations, filed individually under these arbit-
ration clauses, in the structure of a single multiparty
proceeding. The parties can agree on such consolidation in
advance or expressly in the arbitration clauses. Most institu-
tional arbitration rules nowadays contain provisions which
allow an arbitral tribunal to be constituted even if the side
consisting of more than one party fails to agree on an arbi-
trator. In order to safeguard the notion of procedural
equality – as part of procedural public policy66 – the entire
arbitral tribunal67 or at least both co-arbitrators68 are then
nominated by the institution administering the proceeding.

Eventually, securing an effective multiparty proceeding
depends on the careful harmonisation of the arbitration
clauses contained in different but interlinked contracts. This
can be done, for example, by forming a single contractual
network consisting of various construction and finance
agreements for the purpose of project financing,69 or by
including an appropriate arbitration clause in a multiparty
contract such as the “terms of agreement” or an
intercreditor agreement in the context of a loan consortium.
As is the case with other clauses, the problem does not lie in
agreeing on arbitration, but rather on the careful drafting of
the appropriate arbitration clause.70

9. Arbitration is confidential

Banking practitioners sometimes argue that the confidenti-
ality of arbitral proceedings deprives banks of the option of
exerting additional pressure on defaulting debtors by means
of unpleasant publicity.71

However, it is questionable if this pressure by publicity
plays any role at all in the context of the overall circum-
stances that determine whether a debtor honours its
payment obligations.72 Furthermore, the publicity of a court
proceeding can turn back on the lender if the debtor pres-
ents facts in the course of the proceeding causing in turn
(political) pressure on the lending bank.73 From a more
general perspective, banks which are confronted with a dete-
riorating litigation culture in the aftermath of the financial
crisis will be eager to conduct their b2b disputes in a confi-
dential manner in order to maintain customer confidence
and their general standing in the banking business. The
worst that can happen to them is having their disputes in the
daily newspapers. The tremendously damaging effect of such
news in a business environment that is so vulnerable to a
negative public opinion could be witnessed throughout
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recent months. Therefore, confidentiality is a major advan-
tage of international commercial arbitration, an advantage
from which banks and financial institutions can benefit.74

10. Arbitration agreements preclude access to state
courts

Practitioners in the financial and capital market sector very
often criticise the exclusive competence of arbitral tribunals
resulting from the conclusion of an arbitration agreement. In
fact, banks like to keep their dispute-resolution options open
until the dispute has arisen.75 Therefore, they often agree
cumulatively that actions can be brought before courts at the
seat of the debtor, the place of contract performance or at
other places where the debtor has assets. In particular, the
correlation between the forum and the location of assets
serves to prevent the debtor, after the arbitration, from
misusing the ensuing enforcement proceeding before the
state court to cause additional delays.76 For this reason, even
banks which are in principle open for arbitration often
conclude agreements granting them the option between
filing a claim before an arbitral tribunal or before a state
court.77

While it is true that an arbitration agreement precludes
access to the state courts and that by raising the arbitration
objection a claim filed before the state courts is rendered
inadmissible, this criticism is largely due to incorrect
assumptions about the efficiency and practicality of dispute
resolution by state courts. In many international financial
transactions, a submission to the jurisdiction of the state
courts of the debtor is out of the question. This may be due
to the “quality” of the judiciary in certain emerging markets
or simply to the “home town justice” phenomenon.78 On
the other hand, if the case is brought before the courts in the
country of the lender or in a third country, the lender has to
rely on the courts in the country of the debtor for enforce-
ment of the judgment. While no multilateral convention for
the enforcement of court judgments exists outside Europe,79

the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958, ratified by
142 countries, has proven to be one of the most successful
instruments of international uniform law and one of the
essential advantages of arbitration.80 Although the prevailing
party has to rely too on the courts in the country of the
respondent, the procedure for recognition and enforcement
is uniform and is based on an international convention with
a corresponding international obligation of the enforcing
state and its courts to recognise foreign arbitral awards.
Enforcement can only be denied on a limited number of
grounds, listed exhaustively in Article V of the New York
Convention. It is particularly due to this possibility of
world-wide enforcement that arbitration clauses as primary
mechanism of dispute resolution have been included for
many years in the loan agreements of international banks
such as the World Bank or the European Bank for Recon-
struction and Development.81 Of course, not even the New
York Convention can get round the problem that in coun-
tries such as Saudi Arabia arbitral awards can only be
enforced, if at all, with great difficulty or are even ignored if

their contents violates Islamic law (sharia), eg if the awarding
of interest by the arbitral tribunal is perceived as a violation
of the Koran-based prohibition on the taking of interest
(riba).82 This situation, however, is not due to a weakness of
the arbitral process but rather of the applicable legal system.

C. Financial markets disputes require expert
judges

The arguments presented in section B above show that there
is nowadays no reason for banks to avoid arbitration in
favour of state court jurisdiction as a matter of principle. In
many instances arbitration has shown itself even as a superior
method of dispute resolution.

In few other areas is the classical advantage of arbitration,
ie the opportunity to select arbitrators with relevant expert
knowledge, as evident as in the field of national and interna-
tional banking and capital market law. It seems hardly
possible to explain to a domestic judge terms such as “back-
stop facility”, “convertible preferred equity certificates”,
“collateralised debt obligation”, “MAC-clause”, “parallel
debt”, “senior facilities agreement”, “pari passu clause”, “gun
jumping” or “contractual subordination”83 within a reason-
able period of time. It even seems an understatement to say
that in “complex technical and legal issues of capital market
transactions the expertise of arbitrators selected specifically
for this reason is on average higher than that of state court
judges”.84 Also, international arbitrators will have greater
intercultural skills and understanding for a dispute-resolution
process that typically involves participants (parties, lawyers,
witnesses) not only from different jurisdictions but also from
different cultural backgrounds.85

This view is not intended to pass judgment on the
quality and expertise of the state judiciary. The lightning
speed of developments in national and international financial
and capital market law, increasingly complex constructions
of modern financing products and the dominant influence
of contractual usages and international formulating agencies
such as the LMA86 have caused such agreements to be
handled by a small number of highly specialised transaction
lawyers. Even national financial market transactions, eg loan
agreements or derivative contracts in the b2b sector, are
increasingly becoming internationalised. It is hardly conceiv-
able that state court judges, when faced with the products of
these processes, would be able to understand them without
further ado even if they have specific know-how (specialist
benches) with regard to the standard terms and conditions of
the banking sector or with regard to standard loan agree-
ments. The specialisation with regard to the negotiation and
drafting of such transactions requires a corresponding exper-
tise of the tribunal when it comes to the resolution of
disputes arising out of such agreement. This can be ensured
by the selection of financial and capital market experts as
arbitrators.87 It is for this reason that a number of arbitral
institutions offer specialised arbitration rules for disputes that
arise out of financial market transactions. The American
Arbitration Association (AAA) offers special “Arbitration
Rules for Commercial Financial Disputes”.88 The arbitration
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rules of the London City Disputes Panel89 have the express
aim of resolving the dispute fairly and, having regard to the
nature of the dispute and the wishes of the parties, in the
shortest possible time. The same applies to the “Financial
Disputes Arbitration Rules” of the China International
Economic and Trade Arbitration Commission (CIETAC).90

The “European Centre for Financial Dispute Resolution”
(“EuroArbitration”),91 founded in 2000, offers specialised
arbitration rules for financial b2b disputes.

All these rules are used only infrequently by banks and
other financial institutions. The disadvantages of state court
jurisdiction have been perceived as such, if at all, only to a
limited extent by banking practitioners. However, this may
be due to the fact that only a few disputes are actually
brought before the courts. Up to now, banks and bankers
rather seek to avoid court proceedings, eg by restructuring
agreements, extension agreements, debt/equity swap agree-
ments or other finance market solutions. Instead of initiating
a protracted court proceeding, the irretrievable loan claim is
written off in a worst-case scenario. However, the yardstick
for arbitration as a means of dispute resolution also in bank-
ing and finance transactions must be the contentious case
and not the case of a negotiated settlement, even if conten-
tious proceedings are very exceptional. Also, it is most likely
that the number of such contentious disputes will rise sub-
stantially in the aftermath of the worldwide financial crisis.

D. Conclusion

In view of the overwhelming advantages of arbitration and

its general acceptance in international business, this alter-
native means of dispute resolution should be considered by
banks and financial institutions, especially under the
increasing economic pressures in the aftermath of the world
financial crisis. These pressures will almost certainly have a
significant impact on the litigation culture in the financial
sector. In light of this new situation, an objective, informed
approach that does not rehash long-standing, unexamined
prejudices against this form of dispute resolution is
required.92 It is only through such an open-minded discus-
sion that arbitration will gain acceptance also in this field of
business. It must be understood by all those who participate
in this discussion that, very often, the fear of arbitration turns
out to be also a fear of responsibility. In view of the preju-
dices discussed above and the long-standing tradition of
preferring to opt for choice-of-forum clauses, a person
proposing an arbitration agreement in the financial sector is
necessarily on the defensive. He or she must justify this deci-
sion, in particular if problems arise. A person who has
proposed arbitration will have no particular benefit from it
when no problems ensue. But what general counsel would
risk breaking new ground if the outcome could either be
neutral (if his company wins, he would have also prevailed
before the state courts) or even negative (if his company
loses, it will be argued that the outcome before the state
courts might have been better)? The solution of the problem
lies in promoting arbitration among bankers, board members
of banks and other financial institutions and business leaders
in the field, so that they will turn to their legal advisers to
ask them why, in a particular financial transaction, an arbitra-
tion agreement was not concluded. �
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